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The Hague Convention on the Civil
Aspects of International Childhood
Abduction: Where Are We, and Where
Do We Go From Here?
By DANA BETH FINKEY*

Introduction
Each year, roughly 1,000 innocent children are abducted from

their homes and taken to foreign countries as victims of international
parental abductions

There are currently 11,000 children living

abroad as unwilling victims of such abductions In 1980, in response
to growing concern about parental abductions, the United Nations
developed The Hague Convention on Civil Aspects of International
Child Abduction ("Convention").3 The Convention's purpose is to
protect children under the age of 16 from wrongful international (as
opposed to interstate) removals, and to ensure that abducted children

are safely returned to their prior stable relationships.

A parent can

use the Convention to secure the return of a child if the child is a
"habitual resident" of one contracting state and has been "wrongfully

removed" to another contracting state
Under the terms of the
Convention, a child is wrongfully removed when taken in violation of
the custody rights of another person.6 Once an international court
* J.D. candidate, University of California, Hastings College of the Law, 2007.

1. Laura C. Clemens, International Parental Child Abduction: Time for the
United States to Take a Stand, 30 SYRACUSE J. INT'L L. & CoM. 151, 151 (2003).
2. Id.
3. Hague Convention on Civil Aspects of International Child Abduction, S.
Treaty Doc. No. 99-11, 99th Cong., 1st Sess. 9 (1980), preprinted in 19 I.L.M. 1501
[hereinafter "Convention"].
4. Hague International Child Abduction Convention; Text and Legal Analysis,
51 Fed. Reg. 10,494, 10,503-04 (Mar. 26, 1986).
5. Id.
6. Clemens, Time for the United States, supra note 1, at 157.
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that is a party to the Convention determines that a child has been
wrongfully removed, the Convention provides that the child is to be
summarily returned to his or her home country, where the merits of
the case will be heard. '
The Convention provides several defenses, including failure by
the left-behind parent to exercise custody rights, acquiescence to the
removal or retention of the child, a grave risk of harm to the child if
ordered to be returned, and a determination that the child is mature
enough to allow him or her to object to the return.' The Convention
also includes a "public policy" exception under which a contracting
state may refuse to return a child if the return "would not be
permitted by the fundamental principles of the requested State
relating to the protection of human rights and fundamental
freedoms." 9 However the public policy exception is controversial,
and has never been invoked successfully in the United States.10
This note is divided into two sections. Section I explores the
current issues surrounding the Convention in three areas: (1) updates
to the Convention and statutory changes in the United States; (2)
recent U.S. court decisions and trends; and (3) scholarly debate.
While the statutory changes are minor, recent court decisions reveal
that the law in this area is still new and partially unresolved,
especially in the area of domestic violence. Further, international
legal scholars who study the Convention argue that reform is needed
to make it more effective.
Section II explores the Violence Against Women Act
("VAWA") and argues that VAWA can, and should, be used as a
model to rectify the Convention's unintended impact on victims of
domestic violence in the United States. VAWA illustrates a deeper
understanding of the amount of gender-motivated violence in the
United States, and could influence those with power to implement
changes to the Convention.
Additionally some of VAWA's
provisions can be applied by analogy to, or used in conjunction with,
the Convention to make it more effective with respect to domestic
abuse.
7. Convention, supra note 3.
8. Id.
9. Lisa Nakdai, It's 10 P.M., Do You Know Where Your ChildrenAre?, 40 FAM.
CT. REV. 251, 255 (2002).
10. Kerri Smetzer Mast, The Application of the FundamentalPrinciplesException
of the Hague Convention on the Civil Aspects of International Child Abduction, 17
EMORY INT'L L. REV. 241, 253 (2003).
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I. Updates to the Convention and Statutory Changes in the
United States
The Convention has not been amended since its implementation
in 1980." Each year, additional countries sign and ratify the
Convention. The growth of signatory countries is important because
the Convention is only available as a remedy when an abductor takes
a child from one signatory nation and removes the child to another
signatory nation. 3 Currently, there are 77 countries that are parties
to the Convention, up from 62 in 2003.4 Despite this growth, more
than 75 percent of the world's nations have not yet ratified the
Convention and provide safe-havens for parents abducting children.' 5
In 1988, the U.S. Congress signed and ratified the Convention
and, on April 29, 1988, enacted the Convention's implementing
legislation, the International Child Abduction Remedies Act
("ICARA").1 6 Congress amended ICARA in 2004 by adding the
Prevention of Child Abduction Partnership Act ("PCAPA"). The
PCAPA limits the tort liability of private entities or organizations
that carry out responsibilities of the United State's Central
Authority 8 under the PCAPA. 19
In 1993, Congress passed the International Parental Kidnapping
Crime Act ("IPKCA"), which made the act of international child
abduction a crime.' In 2004, the First Circuit ruled that IPCKA
11. Convention, supra note 3.
12. Hague Conference on Private International Law, available at http://hcch.evision.nl/indexen.php?act=conventions.status&cid=24
13. Deborah M. Zawadzki, The Role of Courts in Preventing International Child
Abduction, 13 CARDOZO J. INT'L & COMP. L. 353,358-359 (2005).
14. Convention, supra note 3; see also Hague Conference on Private
International
Law,
available
at
http://hcch.e-vision.nl/index-en.php?
act=conventions.status&cid= 24.
15. Zawadzki, supra note 13, at 358-359.
16. International Child Abduction Remedies Act, 42 U.S.C. § 11601 (1988).
[Hereinafter "ICARA"].
17. 42 U.S.C. § 11606 (2004).
18. The Convention requires that each signatory nation designate a Central
Authority to implement the removal of the child to proper state. The Department of
State is the United States' Central Authority. Maxwell, The Disparityin Treatment of
InternationalCustody Disputes in American Courts: A Post-September lth Analysis,
17 PACE INT'L L. REV. 105.
19. ICARA, supra note 16.
20. 18 U.S.C. § 1204 (a) (1993) (stating that whoever removes a child from the
United States, or attempts to do so, or retains a child who has been in the United
States outside the United States with intent to obstruct the lawful exercise of parental
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creates a federal felony offense.2 ' Thus, a parent can be prosecuted
under IPKCA for conduct that would not be criminal under state law,
even though IPCKA looks to state family law to define parental
rights."
A. Trends in U.S. Case Law
Recently there has been a dramatic rise in the number of federal
court decisions interpreting the Convention.3 In 1993, there were
only five published decisions interpreting the Convention at both the
federal trial and appellate levels. From July 2000 to January 2001,
the Courts of Appeals released nine decisions, and the District Courts
released seven decisions, an increase of more than 300 percent.' The
increase in cases provided opportunities to interpret the provisions of
the Convention, many of which are vague and undefined. Thus the
courts have defined many central terms of the Convention. For
example, the majority of the circuits have defined what factors to look
to in order to determine a child's "habitual residence. 2 6 However
some important questions remain unresolved because courts are
struggling to define and interpret the Convention in a way that
protects innocent victims and also respects national and international
precedent.
The most recent question up for debate is whether an appeal
under the Convention is moot if the child has been returned to the
custody of the petitioning parent by the time of the appeal. The U.S.
Courts of Appeals are split over this issue. The Eleventh Circuit has
held that there is no meaningful relief an appellate court can grant to
a parent if the child has been returned to that parent.27 The Fourth
rights shall be fined or imprisoned not more than 3 years, or both).
21. United States v. Fazal-Ur-Raheman-Fazal, 355 F.3d 40 (1st Cir. 2004).
22. See id. at 56 (holding that defendant had violated IPKCA when he took his
children from his estranged wife and flew with them to live in India, even though
under the laws of Massachusetts, where the mother and his children resided, he did
nothing criminal).
23. Merle H. Weiner, Navigatingthe Road between Uniformity and Progress: The
Need for Purposive Analysis of the Hague Convention on the Civil Aspects of
InternationalChild Abduction, 33 COLUM. HUM. RTS. L. REV. 275, 276 (2002).
24. Id.
25. Id.
26. See, e.g., Friedrich v. Friedrich, 983 F.2d 1396 (6th Cir. 1993); Mozes v.
Mozes, 239 F.3d 1067 (9th Cir. 2001) (showing the Sixth Circuit and the Second
Circuits' rulings, although the Third, Fourth, Sixth, Eighth, and Ninth Circuits had
already previously decided the issue).
27. Bekier v. Bekier, 248 F.3d 1051 (11th Cir. 2001).
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Circuit came to the opposite result and held that relief is still available
and the appeal can continue.2 In 2004, in Whiting v. Krassner, the
Third Circuit aligned itself with the Fourth Circuit. 9
Another interesting trend in current Convention law is that some
courts are rejecting relatively settled interpretations of the law to aid
victims of domestic violence. The drafters of the Convention
presumed that the primary abductors would be the non-custodial
parents, who would abduct children from the other parent that had
the rights of custody.'
The Convention's remedy of return is
consistent with this assumption: an abducted child is quickly returned
to his or her habitual residence in an attempt to get the child back to
the parent with custody.3 1 However modern case law reveals that the
drafter's presumption is not always true. 2 Many recent Convention
cases involve a domestic violence victim who flees with her children
to escape her abuser. 33 These women are typically the child's primary
caretaker. 34 Under the remedy of return framework, the abused
parent flees with the child to escape the wrath of the abusive parent,
only to have the Convention deliver the child back into the arms the
violent abuser. 5
Some circuits are straying from Convention
precedent to avoid producing a disparate impact on victims of
domestic violence.
The circuits are increasingly applying the
definition of "rights of custody" and the definition of the "grave risk"
defense in a way that protects these victims.
1. Rights of Custody
The Convention provides that a child is wrongfully removed or
retained only if the wrongful removal or retention results in a breach
of rights of custody, and not rights of access (visitation rights).36 The
Convention defines "rights of custody" as the right to determine the
child's place of residence. 3 The problem arises when a non-custodial
28. Fawcett v. McRoberts, 326 F.3d 491 (4th Cir. 2003).
29. Whiting v. Krassner, 391 F.3d 540 (3rd Cir. 2004).
30. Weiner, supra note 23, at 279.
31. Id.
32. Barbara E. Lubin, International Parental Child Abduction: Conceptualizing
New Remedies Through Application of the Hague Convention, 4 WASH. U. GLOBAL
STUD. L. REV. 415,439 (2005).
33. Id.
34. Id.
35. Id.
36. Convention, supra note 3, art. 3(a).
37. Id. at art. 5.
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parent has both a right of access and a ne exeat clause. A ne exeat
clause is a court order stating that the custodial parent cannot leave a
geographic area.3 Such non-custodial parents argue that the ne exeat
clause gives them the right to determine the child's place of residence,
therefore qualifying them for the Convention's remedy of return.
They argue that the custodial parent's departure from the jurisdiction
undermines the court's ne exeat order and frustrates the non-custodial
parent's rights of access. 39
International courts define rights of custody broadly.' Courts
hold that if there is a ne exeat clause against the custodial parent that
requires the parent to get permission from the court or from the noncustodial parent before removing the child from the country, such
removal without permission is "wrongful.",4' For example, courts in
the United Kingdom, Australia, South Africa, and Israel have
ordered return where a child is removed in violation of a ne exeat
right.4'2 These courts held that when a parent takes a child abroad in
violation of ne exeat rights, the parent effectively nullifies the custody
order of the habitual residence and constitutes "exactly the type of
mischief the Convention seeks to avoid."' 3
Decisions in the United States were initially in accord with the
international community's broad interpretation." However, in 2002,
the U.S. Court of Appeals for the Second Circuit radically departed
from the prevailing understanding of the Convention when it handed
' The parents in Croll were living in Hong Kong
down Croll v. Croll.4
and had one daughter together. During divorce proceedings, the
court gave the mother custody and gave the father both reasonable
access and a ne exeat order forbidding the mother to remove her
daughter from the country without court order or parental consent.
Ms. Croll disregarded the ne exeat order and took her daughter to
New York, where she subsequently filed for custody. Ms. Croll
claimed she was a victim of domestic violence. Mr. Croll petitioned
38. Black's Law Dictionary (8th ed. 2004), ne exeat.
39. Weiner, supra note 23, at 307.
40. Elisa Perez-Vera, Explanatory Report, Hague Conference on Private
International Law, 3 Acts and Documents of the Fourteenth Session par. 34 (1982).
41. Weiner, supra note 23, at 307.
42. Furnes v. Reeves, 362 F.3d 702 (11th Cir.2004).
43. Linda Silberman, Patching Up the Abduction Convention: A Call for a New
InternationalProtocol and a Suggestion for Amendments to ICARA, 38 TEX. INT'L
L.J. 41, 47 (2003).
44. See, e.g., David S. v. Zamira S., 574 N.Y.S.2d 429 (N.Y. Fam. Ct. 1991).
45. Weiner, supra note 23, at 307.
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for the return of his daughter to Hong Kong pursuant to the
Convention's provisions. The Second Circuit held that a ne exeat
clause did not convert Mr. Croll's right of access to a right of custody.
The court's novel interpretation of the ne exeat clause protected Ms.
Croll so that she did not have to return her daughter to Hong Kong to
live near her abusive husband.
The Second Circuit's ruling is a result of the realization that,
where a mother has sole custody, a ne exeat clause may condemn her
to a life of fear and danger if the clause is converted to rights of
custody for the abusive father. 6 The prior interpretation of the
Convention favored by international signatories effectively forces a
mother and the child to remain near the abuser, where they may be
continually subjected to domestic violence.
Scholars suggest that the Second Circuit's interpretation is an
improvement for the Convention.
Both the Fourth and Ninth
Circuits agreed, and subsequently followed the Second Circuit's
decision in Croll.48 Nevertheless other circuits ignored Croll and
continued to follow international precedent, so the question remains
unresolved amongst the Circuits. In 2002, the Tenth Circuit appeared
to assume that a violation of an ordinary ne exeat clause would
constitute a breach of rights of custody. 9 Similarly, in 2004, the
Eleventh Circuit held in Fumes v. Reeves ° that a father's ne exeat
right to veto his wife's relocation of their daughter outside of Norway
constituted a right of custody. The Supreme Court subsequently
denied writ of certiorari of Fumes.5'
2. Grave Risk
Some courts are also interpreting the grave risk defense to
protect domestic violence victims. The Convention's grave risk
defense allows a court to refuse to return a child if there is a "grave
risk that his or her return would expose the child to physical or
psychological harm or otherwise place the child in an intolerable
situation."52 Domestic violence victims who flee with their children
46. Weiner, supra note 23, at 307.
47. Id.
48. Fawcett v. McRoberts, 326 F.3d 491 (4th Cir. 2003); Gonzalez v. Gutierrez,
311 F.3d 942 (9th Cir. 2002).
49. Shealy v. Shealy, 295 F.3d 1117 (10th Cir. 2002).
50. Furnes v. Reeves, 362 F.3d 702 (llthCir. 2004).
51. Reeves v. Furnes, 125 S.Ct. 478 (2004).
52. Convention, supra note 3, art. 13(b).
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find it difficult to successfully invoke the defense because courts are
split as to whether spousal abuse constitutes a grave risk under the
Convention's exception. 3 Courts and scholars around the world
generally call for a narrow interpretation of the Convention's grave
risk defense ' making it difficult for domestic violence victims to
invoke the defense." They argue that the Convention was created as
a return mechanism rather than a way for international courts to
obtain jurisdiction and hear the merits of a case."'
However courts in the United States may be eschewing the
narrow interpretation of the grave risk defense in favor of an
interpretation that aids domestic violence victims after the Second
Circuit's holding in Blondin v. Dubois.17 In Blondin, Felix Blondin
and Martha Dubois were living together in France and had two
children. Blondin severely beat Dubois and abused their daughter.
To escape the abuse, Dubois took the children to the United States
without notifying Blondin, who then invoked the Convention to
secure the children's return to France. Dubois raised the grave
danger defense. The Second Circuit heard detailed testimony and
held that since Dubois had presented an expert who testified to the
"long term and permanent" developmental risks to the children, and
since Blondin failed to present an expert about the effect of the
return, the mother had raised a valid defense."
Although the outcome in Blondin was a just result and a novel
decision that aided one domestic violence victim and her children,
critics worry that the holding expanded the defense in a way that
could undermine the Convention. 9 Courts generally do not reach the
merits of the case in order to return children to their habitual
residence as quickly as possible.' Indeed, the Blondin court noted
that this was a "rare situation."6 ' Critics note that this decision
opened the door for abductors to present experts, with courts having

53. Barbara E. Lubin, InternationalParental Child Abduction: Conceptualizing
New Remedies Through Application of the Hague Convention, 4 WASH. U. GLOBAL
STUD. L. REV. 415, 429 (2005).
54. Weiner, supra note 23, at 337.
55. Id.
56. Convention, supra note 3, art. 13(b).
57. Blondin v. Dubois, 238 F.3d 153 (2d Cir. 2001).
58. Id.
59. See, e.g., Weiner, supra note 23, at 337.
60. Convention, supra note 3.
61. Id.
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to hear testimony and otherwise spend time and resources applying a
rather strained boundary line between stability considerations.'
B. Scholarly Debate
Most scholarly debate concerns the Convention's overall
efficacy. However some academics argue that since the terrorist
attacks against the United States on September 11, 2001, U.S. courts
have found ways to keep and hear the merits of cases pertaining to
custody disputes involving Islamic countries. 63 Hearing the merits is a
way to safeguard parents involved in non-Convention custody
disputes. 6' The Convention requires United States courts to return
the child to his or her residence before hearing the substantive facts
of the matter. 6 However the Convention does not apply when the
other country is a non-signatory. Currently most Islamic nations are
non-signatories, and there is no determinative treaty between the
United States and Islamic nations relating to treatment of custody
decrees issued by Islamic countries.6 Thus when a custody issue
arises between the United States and an Islamic country, the United
States courts have authority to, and often do, hear the substantive
matters and rule in a non-uniform way.67

As noted above, the Convention's effectiveness is a constant
theme in scholarly debate. It is generally believed that the
Convention functions efficiently. However some scholars note that
"there are still things that need to be fixed" ' and suggest ways to
further resolve the problems of international abduction and make the
Convention more effective. 69 First, scholars note that even when
other nations outside of the United States ratify the Convention, they
often lack an adequate enforcement mechanism,7' or their citizens are
62. Weiner, supra note 23, at 337.
63. Compare Long v. Adestani, 624 N.W.2d 405 (Wis. Ct. App. 2003) (holding
that a mother failed to show a compelling reason why her children should be
prevented from visiting Iran, a non-Convention nation with their father), with AlSafran v. Al Safran, No. 27823-5-11, 2003 WL 21387188 (Wash.App. Div. 2) (holding
that the mere fact that a parent was requesting visitation in a non-Convention nation,
such as Kuwait, was enough to prevent visitation).
64. Maxwell, supra note 18, at 121.
65. Convention, supra note 3.
66. Id.
67. Id.
68. Nakdai, supra note 9, at 252.
69. Nakdai, supra note 9, at 252.

70. Id.
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simply unaware that the Convention is an available resource."
Increased worldwide awareness would aid in the prevention and
resolution of international child abductions.
Additionally some scholars urge that Congress should follow the
lead of state courts, such as Texas and California, that have recently
passed legislation to protect parents when neither the Convention nor
IPKCA can provide a remedy." Texas's bill requires Texas courts to
first decide whether there is a risk of abduction by looking at: (1) the
financial resources of the parent; (2) whether the parent has threatened
to abduct previously; (3) whether there is a risk of domestic violence;
and (4) whether the parent has strong ties in a foreign country. 3
California enacted similar legislation that allows courts to determine
whether preventative measures are needed and to enact such measures
when there is risk of international parental abduction of the child.74
The legislation provides guidelines for courts on what factors to
consider in determining whether there is a risk of abduction, whether it
is necessary to take measures to protect the child from risk of
abduction, and, if so, what measures are available for use by the
courts. 5 Scholars argue that such legislation is necessary to provide
courts with the means to take an active role in the prevention of
international child abduction.76 The majority of judges have little, if
any, experience with international child abduction cases. This type of
legislation provides them with tools to handle these cases and to
determine when preventative measures need to be taken.77
Others suggest that the United States should ratify and apply the
Convention on the Rights of the Child ("CRC") as a vehicle to
accomplish
the return of children abducted to non-Convention
• 78
countries. The CRC was adopted by the United Nations in 1989 and is
the most widely accepted human rights treaty in the world. 79 Although it
71. Nakdai, supra note 9, at 259-260.
72. Zawadzki, supra note 13, at 385.
73. Texas' Prevention of International Parental Child Abduction bill, H.B. 1899,
2003 Leg., 78th Reg. Sess. (Texas 2003).
74. Cal. Fam. Code § 3048 (2004).
75. Id.
76. Id.
77. Id.
78. Ericka A. Schnitzer-Reese, International Abduction to Non-Hague
Convention Countries: The Need for An InternationalFamily Court, 2 NW. U. J. INT'L
HUM. RTS. 7, 28 (2004).
79. United Nations Convention on the Rights of the Child (20 November 1989),
available at http://www.unicef.org/crc/crc.htm
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has been ratified by nearly every country, including those governed

under Islamic law that have not ratified the Hague Convention, it has
not been ratified by the United States and Somalia. 80 The CRC
establishes minimum standards for the recognized human rights of
children and encourages governments to uphold and protect those
rights.8' Ratifying the CRC would allow the United States, specifically
the State Department, to use more forceful diplomatic measures to bring
about the return of American children abducted and taken abroad.'
Finally a universal fear is that the non-signatory nations will
continue to provide a safe haven for abducting parents. Scholars urge
the United States and other signatory countries to pressure nonsignatories to ratify the Convention.83 The United States has been
criticized for its refusal to use diplomatic, political, or economic
pressure on the non-signatory nations.8'
This lack of effort is
especially apparent because, in those few instances when the United
States government has chosen to act, it has successfully rescued
abducted children from the non-signatories. 8

II. The Violence Against Women Act and the Convention: How
to Improve the Convention to Aid Victims of Domestic
Violence
As discussed above, some U.S. courts interpret the Convention's
provisions in a way that protects women from domestic abuse. This
note suggests that Congress and state legislatures should also look to
80. Schnitzer-Reese, supra, at 28 (noting that Somalia's government does not
meet the requirements to join the CRC).
81. Clemens, supra note 1, at 169 (citing Susan Kilbourne, Student Research, The
Convention of the Rights of the Child: Federalism Issues for the United States, 5 GEO.
J. FIGHTING POVERTY 327, 328 (1998)).
82. Timothy W. Maier, America's Forgotten Kids, Insight on the News, May 1,
2000, at 7.
83. Zawadzki, supra note 13, at 385.
84. Saniya O'Brien, The Trials and Tribulations of Implementing the Hague
Convention on International Child Abduction: Improving Dispute Resolution and
Enforcement of ParentalRights in the InternationalArena, 35 WASH INT'L REV. 197,
233 (2003).
85. See Maura Harty, Assistant Sec'y, Bureau of Consular Affairs United States
Dep't of State Before the Subcomm. on Human Rights and Wellness Committee on
Human Rights and Wellness Comm. on House Gov't Reform, 108th Cong. (July 9,
2003) (testifying as to progress of bureau on improving return rate of abducted
children and reporting that in 2003, the State Department's Assistant Secretary of
Consular Affairs to the Middle East resulted in the return of seven American
children in six months).
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an unlikely statute, the Violence Against Women Act ("VAWA"), to
improve the Convention.6 Specifically, this note argues that those
wishing to improve the Convention should use VAWA: (1) to
encourage legislatures to revise the Convention and its implementing
statute to better protect victims of abuse; and (2) to get ideas as to
how to improve the Convention to protect victims of abuse.'
A. VA WA's Historical Underpinnings
Congress enacted VAWA in 1 9 9 4 as part of the comprehensive
Violent Crime Control and Law Enforcement Act of 1994.9 VAWA
was the first statute in the United States to address gender-motivated
violence and, it was the first statute enacted to protect women.9
VAWA was passed after four years of comprehensive legislative
debate. In all, there were nine hearings in which more than 100
witnesses submitted testimony and studies.91 The hearings provided
extensive evidence regarding the substantial amount of gendermotivated violence that occurs in the United States. For example,
each year almost 4 million women are assaulted.9 In both 1992 and
1993 there were roughly 5 million violent acts committed against
women aged 12 and older.93 Seventy-five percent of all women in the
United States will be a victim of some type of criminal violence
during their lifetime.' Furthermore, nearly 75 percent of all loneoffender violent acts against women were committed by offenders the

86. Although the United States alone cannot change the Convention without the
approval of the other ratifying countries, Congress has the power to amend ICARA,
the statute that implements ICARA in the United States, to at least protect victims of
domestic violence in the United States. Moreover the United States is a powerful
country and should try to influence other signatories of the Convention to change
those provisions of the Convention that are adverse to such victims.
87. This section of the note will discuss how the Convention could be improved
to protect women as the primary victims of domestic violence. However the author
recognizes that men, too, can be victims of domestic violence.
88. 18 U.S.C.A. §§ 2261 - 2266 (1994) [hereinafter "VAWA"].
89. Violent Crime Control and Enforcement Act of 1994, Pub. L. No. 103-322,
108 Stat. 1796 (1994).
90. John D. Finerty, Claims Under the Gender Motivated Violence Against
Woman Act of 1994,42 Am. Jur. POF 3d. 85 (1997).
91. Id.
92. Chcryl Hanna, The Paradoxof Hope: The Crime and Punishment of Domestic
Violence, 39 WM & MARY L. REV. 1505, 1517 (1998).
93. Finerty, supra note 88.
94. U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, REPORT TO THE
NATION ON CRIME AND JUSTICE 29 (2d ed. 1988).
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victims knew, and in 29 percent of these cases, the perpetrator was a
spouse or an intimate friend of the victim, such as a husband, exhusband, or boyfriend9 Half of the marriages in the United States
have experienced at least one episode of battery.' Women of all
races are roughly equally vulnerable to violence by a spouse, exspouse, or friend. 9 In addition to the violence itself, VAWA
illustrates that there is an economic impact of domestic violence. The
Bureau of National Affairs has estimated that between $3 billion to
$5 billion dollars is lost each year from absenteeism and lost
productivity caused by such violence. 98 The text of VAWA notes that
"gender-based crimes and fear of gender-based crimes restrict
movement, reduce employment opportunities, increase health
expenditures, and reduce consumer expending, all of which affect
interstate commerce and the national economy. ' 9
B. VA WA 's Provisions

VAWA provides for a range of programs. In addition to creating
a gender-related civil rights action, VAWA creates new federal
crimes, strengthens penalties for existing federal sex crimes, and
provides $1.6 billion dollars in funds."° The funds are allocated for
education, research, treatment of domestic and sex crime victims, and
the improvement of state criminal justice systems.1"'
VAWA's subtitle A, entitled "Safe Streets for Women, ' "'

2

increases penalties for repeat sexual abusers, authorizes
appropriation of funds to increase the safety of women on public
transportation, and creates a Department of Justice task force."
Subtitle B, "Safe Homes for Women," creates new federal domestic
violence crimes, mandates restitution for federal crimes, and requires
that full faith and credit be given to protection orders from other
95. Finerty, supra note 88.
96. WALKER, LENORE E., THE BATTERED WOMAN (Harper Perennial) (1979).
97. Finerty, supra note 88.
98. Cleveland v. Whitner, 774 N.E.2d 788, 793 (2002) (citing M. Gagnon,
Employee Liability for Workplace Violence, CRIME AND VICTIMS LITIGATION
QUARTERLY, Vol. 4 No. 2 (1997)).
99. VAWA, supra note 86.
100. Leonard Karp & Laura C. Belleau, Federal Law and Domestic Violence: The
Legacy of the Violence Against Women Act, 16 J. AM. ACAD. MATRIMONIAL LAW.
173, 180 (1999).
101. Id.
102. VAWA, supra note 86.
103. 42 U.S.C. §13931 (2006); Belleau & Karp, supra note 98, at 179-81.
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states.'
Subsection D, "Equal Justice for Women in the Courts,"
provides funding to train judges and court personnel to control
gender bias in the courts.' 5 This training deals with the application of
rape shield laws and other limits on the introduction of evidence in
courts. The training also includes the use of expert witness testimony
on rape trauma syndrome and post-traumatic stress syndrome.
Finally the training includes teaching judges and court personnel
about the physical, psychological, and economic impact of domestic
violence on victims, as well as the proper and improper6
interpretations of the self-defense provisions used by defendants.'
Subtitle E, "Violence Against Women Act Improvements" authorizes
funding to pay the cost of testing for sexually transmitted diseases for
victims of sexual abuse. Subtitle E also increases safety on college
campuses, requires a governmental report on battered woman's
syndrome, and allows for the enforcement of restitution orders via
Subtitle F, "Domestic Violence
suspension of federal benefits."
Reduction" authorizes grants from the Attorney General to local
governments to improve crime keeping statistics and authorizes
increased access to national crime information regarding stalking and
domestic violence offenders." Subtitle G, "Protections for Battered
Immigrant Women and Children" addresses the special protection
needs of battered immigrant women and children."
In addition to the above subtitled sections, VAWA also contains
criminal provisions. VAWA's criminal provisions make it a crime for
anyone to cross state lines with the intent to commit a crime of
violence against a spouse or intimate partner.1 Specifically VAWA
penalizes a person who makes a spouse or intimate partner travel
between states or sovereignties by force, coercion, duress, or fraud
who, in the course of, or as a result of, such conduct or travel,
commits or attempts to commit a crime of violence against that
104. 42 U.S.C. § 13951 (2005); 42 U.S.C. 13971(c)(1) (2006); Belleau & Karp,
supra note 98, at 179-181. Subsection C, "Civil Rights for Women," originally
created a civil right to be free from gender-based violence and provided a civil
remedy. However in United States v. Morrison, 598 U.S. 598 (2000), the Supreme
Court held this section unconstitutional, as it violated the Commerce Clause as well
as the Fourteenth Amendment of the Constitution.
105. 42 U.S.C. §13991 (2000); Belleau & Karp, supra note 98, at 179-81.
106. Id.
107. Id.
108. Id.
109. Id.
110. VAWA, supra note 86.
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spouse or intimate partner.'"
C. VA WA II
Before VAWA was passed, the most common remedy for
domestic violence was the use of civil protection orders." 2 After the
enactment of the VAWA in 1994, advocacy efforts shifted from the
use of civil protection order legislation to training judges, lawyers,
clerks, and funding services, including legal representation, to
implement the statute."3 The problem under the first VAWA was
that state governments were responsible for contributing funding to
these efforts."' In 2000, Congress passed the VAWA 2000 ("VAWA
II") which reauthorized grant programs created by the original
VAWA, created new grant programs, and strengthened federal law." 5
VAWA II marked a major federal commitment of funding to
domestic violence, making funding of more than $23 million dollars
available to civil legal assistance, law school clinics, legal service
offices, and bar associations. 6 VAWA II also authorized grants to
states ("Services, Training Officers, Prosecutors," or "STOP
grants") 7 for additional legal assistance. Finally VAWA II funded
programs for data collection, communications systems, and
community coordination to improve the effectiveness of civil
protection orders.'
D. Interplay between VAWA and the Convention
1. InfluentialStatistics
VAWA provides powerful statistics that expose the frightening
reality of spousal abuse in the United States. Those wishing to amend
the Convention should point Congress and state legislatures to

111. Id.
112. Jane C. Murphy, Engaging With the State: The Growing Reliance on Lawyers
and Judges to ProtectBattered Women, 11 AM. U.J. GENDER SOC. POL'Y & L. 499,502
(2003).
113. Id.
114. Id.
115. Deborah M. Goelman, Shelterfrom the Storm: Using JurisdictionalStatutes to
Protect Victims of Domestic Violence After the Violence Against Women Act of 2000,
13 COLUM. J. GENDER & L. 101, 151 (2004).
116. Murphy, supra note 111, at 502-03.
117. Id. at 502.
118. Id.
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VAWA's statistics. The gravity of the situation may encourage
legislators to do more to protect such victims - either internationally,
such as lobbying to amend the Hague Convention's provisions to
protect women from the adverse affects of the summary return
mechanism, or nationally, to include additional provisions in ICARA
that will protect victims of domestic violence. The statistics may also
influence more courts to interpret the Convention's provisions in a
way that protects domestic violence victims.
2. Borrowingfrom VAWA
In addition to providing statistics of domestic abuse, VAWA is
important because it is powerful and effective legislation in the
United States. Thus parties should use VAWA to improve the
Convention. Some of VAWA's provisions can be used in the
Convention by analogy; other provisions can work, and are already
working, in conjunction with the Convention to protect abused
women.
Subtitle A of VAWA, "Safe Streets for Women," authorizes
funds to increase safety for women utilizing public transportation. " 9
While it would not be useful to incorporate this provision directly into
the Convention, it does provide insight as to how to improve the
Convention.
For example, Congress could amend ICARA to
similarly appropriate funds but, instead of going toward public
transportation, the funding could be used to teach women how to
protect themselves and their children from abusive spouses or
partners. The funds might also go toward public counseling services
that would teach battered women that fleeing is not the safest method
because, with the Convention in place, their children might be
inadvertently returned to the abuser under the Convention's
summary return mechanism. Finally the funds could be used to build
more battered women's shelters, so that the women do not need to
run away to another country with their children to escape an abusive
partner.
Subtitle B of VAWA creates new federal domestic violence
crimes and already works in conjunction with the Convention to
protect abused women. The creation of a federal domestic crime
means that women contemplating fleeing with their children to
another country in order to escape an abuser have another choice:

119. 42 U.S.C. § 13931 (2006).
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They can bring suit against the abusive spouse. "
Subtitle D is similar to Subtitle A in that it also allocates funding,
but this subsection provides funding to train judges and court
personnel.12' This subtitle is similar to statutes passed by California
and Texas state courts, discussed above, that provide training to
judges. Those advocating for a change in ICARA or the Convention
can point to this provision as additional support that training is truly
useful and necessary in the context of domestic violence, and that
training should be implemented into the Convention as well.
Subsection D also allows victims of domestic abuse to use expert
witness testimony regarding rape trauma syndrome and postWhile critics of the Convention
traumatic stress syndrome."
currently oppose the use of such testimony, especially in conjunction
with the Convention's grave risk exception,' 3 VAWA's successful use
of expert testimony reinforces it's efficacy in the context of domestic
violence, and illustrates that such testimony is necessary for the
Convention as well.
Subtitle F of VAWA provides grants to local governments to
help them gather statistics and information about domestic violence. 24
Including such a provision into ICARA may help protect abused
women and children because the studies may prove that some of the
Convention's provisions do adversely affect victims of domestic
violence. More courts may interpret the Convention in a way that
protects abused women if these statistics are well-documented. In
addition, even if the studies conclude that the Convention does not
adversely affect battered women, the information would at least allow
courts to interpret the Convention in a uniform way. This would
eliminate circuit splits over interpretation of the Convention in a way
that protects victims of abuse. Uniform interpretation of the
Convention would create more certainty for those that want to use
the Convention.
Finally VAWA II's reauthorization of VAWA, and its increased
emphasis on training, funding, and strengthening federal law does
more to protect victims of domestic violence. The implementation of

120.
121.
122.
123.
81.
124.

42 U.S.C. § 13951 (2005); 42 U.S.C. 13971(c)(1) (2006).
42 U.S.C. § 13991 (2000).
Id.
See, e.g., Weiner, supra note 23, at 337; Belleau & Karp, supra note 98, at 17942 U.S.C. § 14031 (2000).
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VAWA II means there will likely be less domestic violence overall.
Less domestic violence means fewer women will need to flee to
another country with their children, and the Convention's summary
return mechanism will return fewer abused woman and the children
back to the home of their abuser.
Conclusion
The Hague Convention on the Civil Aspects of International
Child Abduction is an effective tool for returning children who have
been abducted from one signatory country and removed to another.
Each year, more countries ratify the Convention, which bolsters it's
effectiveness. In the United States, there have been only minor
amendments to ICARA, the Convention's implementing statute.
However case law demonstrates that some courts are manipulating
and changing the Convention precedent to aid victims of domestic
violence. Despite the Convention's overall efficacy, scholars believe
there is room for improvement. For example, the Convention is
useless when an abductor absconds to a non-signatory, safe haven
nation. In addition, scholars urge the United States to influence nonsignatories to ratify the Convention.
This note suggests yet another way to improve the Convention:
State legislatures and the Congress should look to the Violence
Against Women Act to improve the Convention's unintended
adverse effects on victims of domestic violence. VAWA provides
evidence of the extent of domestic violence on the national level.
Such evidence may influence Congress, state legislatures, and U.S.
courts to interpret the Convention's provisions in a way that aids
victims of domestic violence.
Moreover VAWA's subsections
provide valuable insight as to how and where Congress and state
legislators can better protect women that fall victim to the
Convention's provisions.

